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Pursuant to Fed. R. Civ. P. 45(c)(2)(B), plaintiffs respectfully submit this memorandum
brief in support of their motion to compel Woody Raymond to comply with the subpoena duces
tecum that was served on him on November 7, 2006 (a copy of the subpoena is attached to the
Gabriel Decl., at Exh. A).

INTRODUCTION AND SUMMARY OF ARGUMENT

This case involves allegations of copyright infringement against defendant based on the
downloading and uploading of plaintiffs’ copyrighted sound recordings through the Kazaa file-
sharing service. Defendant has denied responsibility for the file-sharing alleged and has asserted
a variety of theories as to how unknown strangers are responsible for it, but defendant has never
been able to square her theories with the fact that the Kazaa username, jrlindor@kazaa, matches
her own name.

In cases such as this one, where defendant claims that no computer in her home was used
to engage in the significant infringement alleged, a forensic inspection of the computer at issue is
frequently a useful discovery tool. As such, plaintiffs requested and obtained a computer
inspection. As more fully set forth below, however, the computer hard drive that was provided
was not the same hard drive that was connected to defendant’s Internet account on the date and
time when plaintiffs first detected the infringing conduct at issue. Plaintiffs are, thus, continuing
their effort to find and inspect that hard drive. Towards that end, on November 7, 2006,
plaintiffs served a subpoena on defendant’s son, Woody Raymond, seeking, among other things,
an inspection of any computers in his possession, custody, or control, as well as any music
listening devices. Plaintiffs believe that this subpoena is likely to lead to the discovery of
admissible evidence, not the least of which is the hard drive in question, based on the undisputed

facts that (1) Mr. Raymond took the computer at issue from defendant’s home, upgraded the
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computer’s memory, cleared space, reinstalled the operating system, and delivered the computer
alleged to be the one at issue to defendant’s counsel for production to plaintiffs’ forensic
examiner; (2) Mr. Raymond is the information technology director for a law firm, has apparent
access to various computers and hard drives, and is knowledgeable about computers; (3) the
computer that Mr. Raymond delivered for inspection by plaintiffs is not the computer that was
attached to defendant’s Internet account on the date and time in question; and (4) Mr. Raymond
has improperly objected at third-party depositions to questions as to whether computers in his |
home have file-sharing services like Kazaa on them. Plaintiffs respectfully submit that all of
these factors support their reasonable belief that Mr. Raymond has the computer in question. As
such, the request for Mr. Raymond’s computers is reasonably calculated to lead to the discovery
of admissible evidence.

Likewise, plaintiffs’ request for music listening devices in Mr. Raymond’s possession,
custody, or control is reasonably calculated to lead to the discovery of admissible evidence.
Many people download sound recording files from their computers to music listening devices
like iPods and MP3 players. If it can be shown that the MP3 files contained in defendant’s share
folder match files contained on music listening devices owned by defendant or those close to her,
this would provide powerful evidence that plaintiffs have, indeed, found the computer that was
connected to defendant’s Internet account and for which defendant bears responsibility. Such
evidence would also be highly relevant to impeach the credibility of both defendant and
Mr. Raymond, who claim that there was no file-sharing program on any computer in defendant’s
home and/or that no one in the home was responsible for the infringement alleged. Finally, in

other cases, plaintiffs have uncovered substantial evidence of spoliation, including attempts to
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delete files downloaded from Kazaa. In the event that spoliation occurred in this case, music
listening devices would allow plaintiffs to trace the infringing souﬁd recordings at issue.

For all of these reasons, the documents requested are reasonably calculated to lead to the
discovery of admissible evidence, and plaintiffs respectfully ask that this Court compel
Mr. Raymond to respond to the subpoena.

FACTUAL BACKGROUND

On August 7, 2004 at 6:15 A.M., plaintiffs’ investigator, Media Sentry, logged onto
Kazaa in the same manner as any other user could do. During this session, Media Sentry
detected an individual who was engaged in the distribution of plaintiffs’ copyrighted sound
recordings using the screen name jrlindor@kazaa at Internet Protocol (“IP”) address
141.155.57.198. Based upon this IP address, plaintiffs were able to determine, using publicly
available databases, that the Internet service provider for this individual was Verizon Internet
Service. Plaintiffs then filed a John Doe complaint against the detected individual and sought
and obtained leave to serve a subpoena on Verizon Internet Service to determine the true identity
of this individual. In response to this subpoena, Verizon Internet Service identified defendant
Marie Lindor and no other individual. See Response to Interrogatory No. 1(a), Plaintiffs’
Responses to Defendant’s Second Set of Interrogatories (attached to Gabriel Decl. at Exh. o).

On December 3, 2004, plaintiffs sent a letter to defendant advising defendant of what
they had found and inviting defendant to call them. See Gabriel Decl. § 2 & Exh. B.
Defendant’s son, Woody Raymond, a professional paralegal and the IT director at the law firm
of Lissner & Lissner, called plaintiffs’ representatives in response to plaintiffs’ letter and
claimed, among other things, that the infringement did not occur at his mother’s house and that

the Internet service had been terminated before the date on which plaintiffs detected the
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infringement at issue. See id. at § 3. Based upon Mr. Raymond’s allegation, plaintiffs asked
Verizon Internet Service to confirm that defendant was, indeed, a Verizon Internet Service
subscriber on August 7, 2004 and that Verizon Internet Service’s identification of defendant was
correct. Verizon confirmed that its identification of defendant was correct. See id. at q 4.

Having failed in their efforts to resolve this matter before litigation, on February 28,
2005, plaintiffs filed the instant lawsuit and commenced discovery soon thereafter. See id. at 5.

On or about June 6, 2005, defendant filed her Answer. The Answer was drafted by
Mr. Raymond, who signed the Answer as defendant’s “attorney-in-fact.” See Answer;

W. Raymond Dep. 151:19-153:18 (attached to Gabriel Decl. at Exh. D). The Answer denied the
substantive allegations of the Complaint. See Answer.

On July 26, 2005, the Court convened a status conference in this case. Mr. Raymond
attended that conference with defendant, represented that he was acting under defendant’s power
of attorney, and did most of the talking for defendant. He denied liability on defendant’s behalf.
See Gabriel Decl. § 7.

On September 3, 2005, defendant then responded to plaintiffs’ first set of discovery
requests. Mr. Raymond drafted these, as well. See W. Raymond Dep. at 92:17-93:14, 156:25-
157:25, 159:12-160:12 (attached to Gabriel Decl. at Exh. D). These, too, denied the substantive
allegations of the Complaint. See Gabriel Decl. § 8.

Defendant’s denials of the allegations against her appear to be based on two theories.
First, defendant and Mr. Raymond contend that the tower of the computer was not in defendant’s
home at the date and time that plaintiffs first detected the infringement at issue—August 7, 2004.
See W. Raymond Dep. at 26:7-22, 78:7-83:10, 89:4-15 (attached to Gabriel Decl. at Exh. D). In

particular, Mr. Raymond testified that he took the tower of the computer from his mother’s home
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and that, in June or July 2004, he upgraded the computer’s memory, cleared space, and
reinstalled the operating system. See W. Raymond Dep. at 79:18-82:3 (attached to Gabriel Decl.
at Exh. D).

Second, defendant and Mr. Raymond have stated, including in the press and including to
plaintiffs’ prior national counsel, that someone tapped into the computer through a wireless
router and engaged in the infringement at issue. See W. Raymond Dep. at 93:18-94:19, 99:18-:
103:20, 130:9-22 (attached to Gabriel Decl. at Exh. D). When asked how he could explain how
or why someone tapping into a wireless router would have selected the name “jrlindor,” an
obvious match with the defendant, Mr. Raymond testified that, if someone was stealing from
someone else, they would most likely use the victim’s name and not their own. See
W. Raymond Dep. at 129:9-130:22 (attached to Gabriel Decl. at Exh. D).

The fact is that, contrary to Mr. Raymond’s testimony, plaintiffs have verified that no
wireless router was in use on the day and time that plaintiffs detected the infringing conduct at
issue. See Jacobson Decl. at § 5. Nonetheless, defendant has continued to deny any
responsibility for the infringement at issue.

Based on defendant’s denials and on the fact that Mr. Raymond had done substantial
work on the computer at issue, plaintiffs requested and obtained a computer inspection. See
Gabriel Decl. § 10. A forensic inspection of a computer hard drive in a case like this one can
provide significant information regarding the infringement at issue. See Jacobson Decl. § 6. For
example, a forensic inspection would allow one to see, among other things, whether a file-
sharing program was downloaded or installed and whether there is a share folder. It would also
show whether the audio files, or any remnants or evidence thereof, that MediaSentry observed

being distributed from defendant’s IP address remained on defendant’s computer. Finally, a
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forensic inspection can reveal any spoliation, as, for example, if a party attempted to delete a
file-sharing program or other files. See id.

Although the inspection was long delayed, based on conditions that defendant was
attempting to impose on it, after the Court resolved that issue, see Minute Order, dated August 9,
2006 (concerning July 25, 2006 conference), the inspection finally went forward. See Gabriel
Decl. § 11. Notably, prior to the date of the inspection, it was Mr. Raymohd who brought the
computer to defendant’s counsel for production to plaintiffs’ examiner. See W. Raymond
Dep. at 83:11-84:5 (attached to Gabriel Decl. at Exh. D).

The inspection of the computer that Mr. Raymond provided revealed that it was not the
computer that was attached to defendant’s Internet account at the date and time defendant’s
infringing conduct was detected. As noted above, having determined that no router was in use,
there is no question that a computer was attached to an Internet account registered to defendant
and that the Kazaa file-sharing service had been downloaded to that computer. As such, a
computer inspection of that computer would have revealed at least remnants of the Kazaa file-
sharing service. Moreover, the inspection would also have revealed the existence of the share
folder (or remnants of it, had someone attempted to delete it). The computer that was produced
showed little usage in general and did not reveal the above-noted evidence, which the correct
computer certainly would have had. See Jacobson Decl. § 6.

Notably, in attempting to determine the derivation of the screen name in this case,
;‘jrlindor@kazaa,” plaintiffs repeatedly questioned defendant and her witnesses regarding people
known as “Junior Lindor.” Both defendant and Mr. Raymond identified several people who go
by that name but testified that none of the various “Junior” Lindors in the family had ever used a

computer in defendant’s home. See, e.g., W. Raymond Dep. at 24:15-19 (attached to Gabriel
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Decl. at Exh. D); see also Lindor Dep. at 36:21-37:8 (testifying that she never saw anyone use
the computer) (attached to Gabriel Decl. at Exh. E). The hard drive that was produced however,
did contain the resume of Gustave “Junior” Lindor, Jr., see Jacobson Decl. § 7, notwithstanding
the above-noted deposition testimony. The existence of this resume suggests either that Gustave
Lindor, Jr. did use a computer in defendant’s home, notwithstanding the testimony of defendant
and Mr. Raymond to the contrary, or that, in fact, the hard drive that defendant provided was a
hard drive other than the one that was connected to defendant’s Internet account on the date and
time in question.

Finally, it should be noted that defendant has aggressively resisted providing (or allowing
anyone else to provide) the information that plaintiffs are seeking. For example, during the
deposition of defendant’s daughter, who lives at least part time with Mr. Raymond, when
plaintiffs asked whether she ever downloaded any file-sharing programs on computers in
Mr. Raymond’s home, Mr. Raymond, who was attending the deposition with undersigned
counsel’s permission, improperly objected to the question, stating, “Okay. Ihave to protect my
interest. I’m going to object to that question entirely because this case is not about me. So the
computer in my home is totally restricted. So, I’'m objecting to it.”. See K. Raymond
Dep. at 66:6-11 (attached to Gabriel Decl. at Exh. F). After defendant’s counsel then explained
that Mr. Raymond had no standing to object, defendant’s daughter responded that she does not
know whether she ever downloaded a file-sharing program on the computer in her brother’s
home. See K. Raymond Dep. at 66:20-23 (attached to Gabriel Decl. at Exh. F). Similarly, when

plaintiffs attempted to subpoena Mr. Raymond’s computers, Mr. Raymond actively evaded
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service for almost one month, see Abbderraham Decl.; Gonzalez Decl.,! and then objected to the
subpoena, resulting in the current motion.

In light of the facts that (1) Mr. Raymond took the computer at issue from defendant’s
home, did substantial work on it, and delivered it to be inspected; (2) Mr. Raymond is his law
firm’s IT director with apparent access to various computers and hard drives and with knowledge
of computers; (3) the hard drive of the computer that was delivered is not the hard drive that was
connected to defendant’s Internet account on the date and time in question; and (4) Mr. Raymond
has actively attempted to prevent plaintiffs from discovering the information that they seek,
plaintiffs have every reason to believe that the computer that was connected to defendant’s
Internet account on the day and time in question is in Mr. Raymond’s possession, custody, or
control. Thus, plaintiffs served the subpoena that is at issue.

For all of these reasons, and for the reasons more fully set forth below, plaintiffs
respectfully submit that the information that they seek from Mr. Raymond is reasonably
calculated to lead to the discovery of admissible evidence in this case.

ARGUMENT

I. The Standard For Discovery From A Nonparty Is Generally The Same As The
Standard For Discovery From Parties

The Federal Rules of Civil Procedure, of course, contemplate discovery from nonparties.
See, e.g., Fed. R. Civ. P. 45. These Rules provide for liberal discovery, in the interest of a just

and complete resolution of disputes. See Katz v. Batavia Marine & Sporting Supplies, Inc., 984

F.2d 422 (Fed. Cir. 1993). The prevailing standard for proper discovery is contained in Fed. R.

! Among other things, people at Mr. Raymond’s home represented themselves to be Mr.
Raymond’s father, who passed away in August 2001, and Mr. Raymond’s brother Carl, with
whom Mr. Raymond has not spoken in over a year. See Abbderraham Decl.; W. Raymond Dep.
at 41:25-42:3 9 (attached to Gabriel Decl. at Exh. D).
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Civ. P. 26(b), which allows for the discovery of relevant information, with relevance defined
broadly to include requests for information that are “reasonably calculated to lead to the
discovery of admissible evidence.” Fed. R. Civ. P. 26(b). Rule 26(b) is to be broadly construed.
See Katz, 984 F.2d at 424,

Rule 26(b) applies equally to discovery from parties and nonparties. See id.; accord

Wertheim Schroder & Co. v. Avon Products, Inc., No. 91 Civ. 2287 (PKL), 1995 WL 6259

(S.D.N.Y. Jan. 9, 1995); Schwartz v. New York City Off-Track Betting Corp., No. 92 Civ. 1166

(KMW), 1993 WL 42760, at *3 (S.D.N.Y. Feb. 11, 1993). Thus, the advisory committee notes
to Fed. R. Civ. P. 45 state unequivocally, “The non-party witness is subject to the same scope of
discovery under this rule as that person would be as a party to whom a request is addressed
pursuant to Rule 34.” Fed. R. Civ. P. 45 advisory committee note. Although a court may
consider the fact of a nonparty’s status in weighing the burdens imposed, see id.; Solarex Corp.

v. Arco Solar, Inc., 121 F.R.D. 163, 179 (E.D.N.Y. 1988), aff’d, 870 F.2d 642 (Fed. Cir. 1989),

“discovery should not simply be denied on the ground that the person or entity from whom it is
sought is not a party to the action. The outcome of litigation should not hinge on the fortuity that

relevant information is possessed by a nonlitigant rather than by a party.” Wertheim Schroeder,

No. 91 Civ. 2287 (PKL), 1995 WL 6259, at *6.

Thus, courts that have considered the nonparty status of a witness in deciding a discovery
dispute have frequently looked to the relationship between the nonparty and the party. Where
the nonparty and a party are competitors and the issue involves trade secrets, the nonparty status

of the witness may be significant. See Cytodyne Technologies, Inc. v. Biogenic Technologies,

Inc., 216 F.R.D. 533, 535 (M.D. Fla. 2003). Where, as here, however, a nonparty “is so closely

allied with the defendants and the information that [he] possesses is so pertinent,” the
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